IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

Q-

THE STATE OF UTAH, IN AND FOR UTAH COUNTY.

Provo Reservoir Company, 3 (No. 2888 Civil)
a corporation, ]
Plaintiff. H Adnswer, counterclaim, and cross-
H complaint of Utah Power and Light
V8. . H Company, & corporation.
H
Provo City, et al., H
Defendants. H
H

Now comes the defendant Utah Power and Light Company, a sorporation,
and by leave of court and stipulation of counsel first had and obtained
answers the complaint of the plaintiff herein, and admits, denies and avers,
as follows, to wit: )

I. Ve

This defendant admits the allegations in plaintiff's complaint con-
tained, of paragraphs numbered l-to 27, both inclusive, and paragraph mmber-
ed 37.

II.

That this defendant has no Imowledge, information, or belief sufficient
t0 enable 1t to answer any or either of the allegations in paragraphs numbered
28, 29, 29(a), 29(b), 29(0), 29(d), 29(e), 30, 31, 32, 33, 38 and 39, in plain-
tiff's complaint contained and therefore, it denies each and every allegation
of the same.

Furtherﬁgnsworing the complaint of the plaintiff and by way of counter-
olaim againat the plaintiff, and for oross-complaint against each and all of
the defendants, this defendant alleges and shows to the Court:

~le
This defendant adopts and alleges as a part of its counterclaim against

the plaintiff and crosa-complaint, as to each and all of the defendants, each
and every allegation, contalned within paragraphs numbered 1 to 26, both nun-

bers 1lnoclusive, of plaintiff's ocomplaint, herein, the same as if here set




-

forth in fuvll.
-

That this defendant is a corporation duly oreated, and existing under
the laws of the Qfate of Malne and by its charter and by full compliance
with the laws of the State of Utah, is authorized and empowered to engage
in the business of generating, using, and 80lling of electrical powser; to
construct and &oquire by purchase, lease or otherwise, reservoirs, dams,
canals, ditches, flumes, pipe lines, and such other works, plants, equip-
ments, appliances ?nd appurtenances as may be necessary, useful or appropriate
for impounding, atoring, conveying, distributing, and utilizing water for
power, irrigation, fire, sanitary, domestie, manufagturing, and other uses,
and to use, apply, sell, and otherwise dispose of water for such uses in
the State of Utah and elsewhere.

B

That in pursuance of its sald powsrs and authority, it has acquired
in various parts of the State of Utah, water rights, rights-of-way, conduits,
flunes and ways, power plants, generating stations, and transmission lines,
and that sinoce the ysar 1897, it and its predecessors in interest have oon-
tinuously engaged in the business of generating electriocsal energy for sale
and furnishing %0 various oities und vowns and the inhabitants thereof, and
to mines, smelters and various manufsoturing institutions, in the State of
Utah and elsewhere, eleotri-nl enermgy for light, heat, and power, including
power for irrigation purposes, and for other beneficial uses.

iy

That during the years 1894 to 1897, incluaive, the predecessors in
interest of this defendant, appropriated for power purposes, and by means
of & dam oconstructed aoross Provo River approximately four miles above the
1ntak; of the plaintiff's Oanal, and approximately six miles above the in-
take of the oanals of the sovaral water users in Utah Oounty, defendanta in
this action, and by means of comduilt and flume this defendant and 1ts pred-
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ecesaors have diverted and conveyed three hundregk eooﬂ/ foot of the water

1

of sald Provo River to the generating station of this defendant, at the mouth

of Provo Canyon and there utilized sald water for the generating of electrical

energy for the beneficial uses aforesald and in effecting the objeots and




purposes of its organization.
B
That during the year 1911 the predecessors in interest of this defend-
ant appropriated for power purposes and by means of dam, conduit, and pipe
line, constructed in said Wasatch County, approximately thirty-five miles
above the mount of Provo River, and above the intake of the several water
users, defendants in this action, in Wasatch County, diverted and conveyed
two hundred seoond‘rbet of the water of said Provo River to the generating
station of this defendant on Provo River in said Wasatch County, and there
utilized the same for the generating of electrical energy for the beneficial
uses aforesaid, and in effecting the obJects and purposes of its organization.
~6=
That on or aboubt the year 1910, the predecesasors in interest of this
defendant, appropriated, for power purposes, and by means of dam, oconduit
and pipe line, conatructed in Wasatoh County, diverted and conveyed twenty-
six second feet of the water of Snake Oreek, a tributary of said Provo River,
to the generating station of this defendant in Snake Creek Canyon in said
Wasatoh Oounty, and thore utilized the same for the generating of olectrical
onergy for the beneficial uses aforesaid, and in effecting the objects and
purposes of its organization.
~e=
That in making sald appropriations of the water of said Provo River
as aforesald, the plalntiff and its predecessors in interest fully complied
with all the requirements of the laws of the State of Utah and have ever
since ocontinuously used, and this defendant now uses, sald water thus approp-
rlated for the bensficlal purposes aforesald.
G
That during each calendar year the flow of sald Provo River variles,
according to the seoasons, and generally there are two periods when the
flow thereof is low or normel, and at such periods, and at all times when
the flow of suid river is low or normal, this defendant is roquired to

divert all thae waters of said river into its sald conduits and flumes in
order to succesafully operate ita sald power statlons and supply the needs of

1te patrons with eleotrical energye.
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That additional to the aforesald appropriations and use of the waters
of sald river for supplying its patrons with electriocal enargy, this defond-
ant and its predecessors in interest have lawfully appropriated and this
defendant is now lawfully possessed of, and has aoquired the right to use and
now doaes uge the waters of certain aérings and streams of water arising in
Provo Canyon below its sald divarting dam hereinbefore dssoribed in Utah
Cownty, to wit:

411 the waters of those certain aprings arising in Section 33, Town=-
ship 5 South of Rangs 3 Hast of S. L. M. in Utah Gounty, commonly known as
the “Johnson" or "Lower Guard Quarter™ Springs; all the waters of those
oortaln streams in said Provo Oanyon, oommonly kmown as Loat Oreek, Guamds
Quarter Greek, Uppor Falls, and Bridal Veil Falls, and the right to divert
and conduct the same to its sald power generating station at the mouth of
Provo Canyon:and there utilise saild watera for generating eleotrioal anexgy,
and additional thereto this defendant has the right %o the wse of said
Johnson 8prings for irrigation and other benafiolal purposea.

«10=

This defendant further alleges thabt its right of ownership amd use to
the waters of uaid Provo River and the sources thoreof in Utah Gounbty as
herein alleged, were mettled and confirmed by deoree of the Distriot Courd
of the Pousth Judicial District of the State of Utah, in and fur Utah County,
made and entered on the 28th day of January, 1907, in that certain cause
Noe 987 wherein Provo Oity, & municipal corporation et. al. waalplaintift.
and the Telluride Power and Transmission Gompany, et. ul. wore dofendants,
and that sald decree has never been modified, vacated, nor appealed from.

wlle

That additional to the said appropriations and right to use the
water of Provo River for power purposes as uforesald, this defendant has
aoquired, 1o the owner, und entitled to the use of 6/21 second feot of
the water of sald Provo River for the irrigation of twenty aores of land,
situate, lying and being in Jeotion 34, Township 2 Bouth of Range 5 Last
of 3. Les Bs & Me in Wasatoh County, Utah, as the successor in interest

of W. H. Walker and as deoreed to him by the Fourth Judiocial District Court

of the State of Utah ln and for Vusatoh County, in that certaln oause




wherein Edward Fullexton ate. al. were plaintiffa and Wasatoh Irrigation Qompany
et. al. were defendants.

=12
That thia defendant is aiso the owner of ome third part, or 6.045
seoond feet, of all the water developed and flowing from the mouth of what
is commonly nown as the "Ontario Drain Tunnel® in wasatoh Qounty, Utah,
subjeot only to the right of the plaintiff herein to the use of sald water
under the terms of a certain written agruement of lease made between this
defendant and the plaintiff, and this defendant oclaims the right to have
sald water, a0 owned by this defendant, commingle with the waters of Provo
River and flow down the natural ochannel thereof and to reocapture the same
at its diverting dam in Utah Oounty, and from thence oonvey said wabver through
ites said oconduit and flume in Provo Oanyon, and make use thereof for power
irrigation, domestio amd other beneficial purposes, as it may deem for its
best advantage, subjeot only to the rights of the plaintiff under the terms of
said written lease aforesaid.
=18 (&)=
That additional to the rights of this defendant in and to the one-
third part of the water developed and flowing from the mouth of said "Ontario
Drain Tunnel"® as hereinbefore aet forth, this defendant is the owner of the
right to the use of all of the water developed and flowing from said tunnel
for power pWrposes.
=13=
That any rights of the plaintiff to the use of the waters of said
Provo River and its sources, were inaugurated since and are subjeoct to the
ownership title, interests and righte of this defendant to the use of said
waters as hereinbefore alleged and this defendant further avers that on the
20th day of October, 1909, the plaintiff herein entered into a certain agree-
ment in writing with the predecessor in interest of this defendant, the
Telluride Powsr Oompany, whereby and by the terms of whioh sald oontract,
the plaintiff oovenanted and agreed with the eaid Telluride Power Oompany
that the latter could divert all water flowing down the Provo River to 1ts
said dam and oconvey the same through its conduits %o its sald power generating

station at the mouth of Provo Oanyon and there utilize the same for generating
eleotriocal energy, inoluding all the water whioh the plaintiff should have

the right to flow past the sald dam in Provo Oanyon to the intake of plaintiff's




ocanal in sald Provo Canyon, and that said agreement is now owned and held by
this defendant, and this defendant has been and is now entitled to have the
use of said water of the plaintiff in manner and for the purposes as herein-
before set forth end alleged, in acocordance with the covenants and obligations

of the plaintiff under its said oontraoct.
=14~

That the plaintiff and each of the other defendants herein, as this
defendant is informed and beliaeves, and therefore alleges the faot to be
assert and set \\p‘somo olaim or interest adverse to the ownership, title,
interests, and rights of this defendant to the use of the waters of said
Provo River and its several sources, as oclaimed by this defendant herein,
but this defendant has not sufficient Jmowledge or information to enabvle
it to allege and set forth herein speoifically the character or nature of
said olaims.

w»] B=-

This defendant further avers that the several aspertions, olaims,
and intorests of the plaintiff and of each and all of the other defendants
made againat this defendant are wrongful, without right, and unfounded in
fact or law, and are a oloud upon this defendant's title and rights to the
use, powsession, ownership, and enjoymont of sald waters.

WHEREFORE, This defendant praye Judgment, that the plaintiff and eaoh
of the defendants may be required to set forth any md evory adverse olaim,
interest or demand by thom and oach of them in or to said wators so olaimed,
ownod and used by this defendant, to the end that their sevoral adverse
olaims, pretensions and demands may be adjudionted and deolared null and void
as against this defendant, and that the title, ownership and interests therein
of this defendant in anmd to said waters mo olaimed, owned and used by it as
herein set forth may quieted and oonfirmed as against the plaintiff and eaoh
of the defenlants, and the interest, title and ownership of this defendant
therein, as herein set forth, may bo adjudgod %0 be good and valid.

This defendant prays for such other and further relief in the premises
as to the court may seem Just and equitable, and for ite costs in this behalf

expended. //%Q&ZM/ %2/}42 (‘,,4,/,‘. Ao
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M'bornayl for defendant, Utah Power &
Light Qompany.
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STATZ OF UTAH )
) ss.
COUNTY OF .SALT LAKE )

\\. er\ci\ y hoving been first duly sworn on

oath says: I am an officer of the Utah Powar & Light Company, defendant
herein, to wit W theraof:

That I have read the above and foregoing answer, counterolain,
and orosa=-complaint and know tho contents thoreof; that the same are
true of my own knowledge except as to tho matters theroin alleged on

information and belief and as to those matters I ballave tlam to be true.

' ’ / v
¢ ) //7_j{é;{ ( OVK;

Subsoribed and aworn to before mo the ~&;)L£tL

Seotiiodc.
day of dhesrts e Do 19144

Yonatd Y4 Bt

Notary sublic,
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" *‘ 'ﬂ% Gomiaston Bxpives _(Av o L0 \'§, i L .







